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AWARD: 0723 (Draft)

Grievant, a TPW for the Massillon Psychiatric Center, was removed for using excessive force on a patient while restraining the patient. The Union argued that management did not supply the Pre-D report and recommendations. The Union also argued that Grievant merely reacted spontaneously to the situation and used common sense by placing his hand over patient's mouth to prevent him from spitting. Moreover, that training does not teach how to react to a situation such as this. The Union cited support on aggressive behavior in OMRDD v. OCSEA (Barbara Anderson) case with Arbitrator Cohen. The Union also cited the Dunning decision (G87-001A) and the Aparacio Curry case (No. 24-14-890804) stating the standard for "'Abuse'" means knowingly causing harm."

Management contended that they did supply the pre-d report six days prior to arbitration. Withhholding these documents from the union did not prejudice the grievant's case since they were not used to support the disciplinary action. With respect to the merits of the case, management argued that two witnesses saw the slap and had nothing to gain or lose in reporting the incident. Also, grievant knew patient's history of biting and the risk of covering his mouth. He could have ducked or turned away to avoid the spit. If abuse is found, removal must be upheld.

Arbitrator smith found that there was no indication that the employer's delay compromised the union's ability to defend the grievant and, therefore, insufficient grounds to set the removal order aside. It was apparent that grievant acted knowingly, not recklessly. The slap was sufficient enough to leave a red handprint on patient's cheek and a minor injury inside his mouth. The fact that the patient was about to spit on the grievant does not justify the slap as self-defense.

Grievance was denied.

