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AWARD: 0717 

Grievant, a Tax Commissioner Agent 2 for the Dept. of Taxation, was removed for Neglect of Duty and/or Failure of Good Behaviour, Insubordination, and Posting or Displaying Abusive Material or Use of Insulting Language Toward Another Employee, Taxpayer, or General Public. Prior to the removal, Grievant's disciplines included three verbals, one written, one five day suspension, one 10 day, and a last chance agreement. Grievant carried two years and eight months of seniority.

Management argued the last chance agreement altered due process and progressive discipline; limited arbitrator's authority. "Clearly the Grievant chose to give up certain due process rights when he signed the agreement and now he must live with that decision".

Management contends that Grievant is guilty of neglect of duty despite proper training. This is evidenced by his behavior of subjecting a taxing district to revenue loss, delay in making a tax district change, and his excessive delay in acting on a change in property ownership. Grievant is also guilty of insubordination by failing to respond to his supervisor's orders. Grievant was guilty of failure of good behavior by cursing in the presence of his supervisor and making threatening remarks to her. Management states that Grievant's conduct is part of a pattern of behavior. The Union argues that Mgmt. did not like Grievant and he was not supervised properly. Grievant was harrassed by an obsessive supervisor and was treated disparately. The Union also argues that Mgmt. interfered with the Union's ability to defend Grievant by not supplying the union representative necessary documents in a timely manner.

Arbitrator Smith, in agreement with Arbitrator Pincus' previous opinion, found that there are limits to the authority of last chance agreements, namely, the open-ended status of the conditional reinstatement document if the Grievant's activities had occurred a significant time period beyond the original signing. However, if the Agreement is valid and the Grievant did indeed violate it's terms, then removal must be upheld. On the meritsof the case, Grievant's relationship with his supervisor appears to be too far gone to be salvageable and, for this, both sides bear some responsibility. With respect to due process, Grievant chose to give up his rights by signing the last chance agreement, therefore, must live with the consequences of using vulgar language toward his supervisor. Concerning the more serious offense, neglect of duty, it is incredulous that he would let refund requests go dead rather than as an indication of priorities. The Union's argument of disparate treatment in the application of tardiness is also not supported by the record. The concept of progressive discipline does not mean that successive violations must necessarily be of the same rule or even closely related. The Union's position on the charge of insubordination, on the other hand, must be accepted for the reasons given, but the other infractions are sufficient to sustain the removal. The Grievant's conduct for the last year is reprehensible. Termination is justified. However, to encourage Mgmt. to comply with the essentials of fair dealing & due process, Grievant is awarded 4 weeks back pay. 

Grievance is DENIED.
