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AWARD: 0709 (Draft)

Grievant, a Guidance Counselor with Rehabilitation & Corrections, was suspended three days for being awol, disobeying a direct order and making abusive remarks towards another employee.

Union argued procedural objections because no witnesses were in attendance and the pre-d or step 3 hearing. However, the contract does not require those witnesses (Article 13.03). The union contended that the grievant was improperly warned of the consequences and that management failed to prove that the employee received the standards of conduct. Also, the investigation was not objective nor fair. Management stated that grievant was cearly warned of the consequences consistently over time failed to fulfill his work assignment and that the employer, while committed to progressive discipline, Is not locked stepped into a rigid progressive. The discipline must also be commensurate. Arbitrator Rivera found that the procedural irregularity of the non-objective investigation not be automatically fatal to the discipline. Therefore, the issue is his refusal to obey the directives of his superiors. Rivera cited the BNA grievance guide about insuborination and the rule of "obey now, grieve later." the principle is that "when a controversy arises, production cannot wait." therefore, when objecting to an order, a worker's proper course of action is to first comply with the directive and then file a protest. Given the flagrant nature of the insubordination and the intentionality involved, a three day suspension is commensurate to the offense even without prior discipline. However, to clarify for management the serious importance of an objective investigation, the suspension is reduced to two days.

Grievance is denied.

