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AWARD: 0692 

Grievance involves a Claims Examiner 2 vacancy in the Napolean OBES office, vacated by a resignation not being posted for bids. The person selected for the position was erroneously reassigned through a transfer from the Akron local office. The Union argues that the position should be posted and filled in accordance with Article 17, along with backpay and benefits being granted to the most senior individual who would have had the right and opportunity to bid on this position. Management acknowledges the violation of Article 17 and urges the Arbitrator to order the posting and filling in accordance with the Contract. However, all other remedial requests should be denied. Back pay is inappropriate because the succcessful application is unidentifiable. Also, a back pay award could be punitive -- the employer could be forced to pay an employee for work never performed. Additionally, management urged the Arbitrator not to force the retention of the selected applicant because this would result in the enlarging of the Napolean office if the selected candidate was not the newly selected candidate.

Arbitrator Pincus found that the position needs to be posted as quickly as possible. Current candidate has a right to bid on this position and should not be reassigned until her status at Napolean is determined. Compensatory damages have never been intended to serve as penalties or as deterrents to discourage future violations. The complete restoration process, the person who would have attained the postition but for the illegal transfer, needs to be identified and made whole.

Grievance is MODIFIED.

NOTE: Arbitrator Pincus was requested to clarify his award. The Arbitrator recognized that he inadvertently mislabeled the grievant as Debbie Klechner. Grievant in this case was Dale Morgan.
