ARBITRATION SUMMARY AND AWARD LOG

OCB AWARD NUMBER: 0685
	OCB GRIEVANCE NUMBER:


	27-15-19900524-0100-02-11-

	GRIEVANT NAME:
	CASLIN, RICHARD ET. AL.

	UNION:
	1199

	DEPARTMENT:
	REHAB. & CORR.

	ARBITRATOR:


	JOHNSON, MARGARET

	MANAGEMENT ADVOCATE:
	LIVENGOOD, RACHEL

	2ND CHAIR:
	

	UNION ADVOCATE:
	WOODRUFF, TOM

	ARBITRATION DATE:
	9/11/1991

	DECISION DATE:
	11/4/1991

	DECISION:
	GRANTED

	CONTRACT SECTIONS:
	
	
	
	

	
	


HOLDING: 

COST:


	SUBJECT:
	ARB SUMMARY #0685


	TO:
	ALL ADVOCATES



	FROM:
	KENNETH COUCH



	AGENCY:
	REHAB. & CORR.

	UNION:
	1199

	ARBITRATOR:
	JOHNSON, MARGARET

	STATE ADVOCATE:
	LIVENGOOD, RACHEL

	UNION ADVOCATE:
	WOODRUFF, TOM

	BNA CODES:
	114.307
	Job Reclassification

	
	114.482
	Length Of Service-Pay Increases

	
	118.06
	Back Pay Award

	
	
	


The Grievance was MODIFIED.

Grievants worked for the Department of Rehabilitation and Correction (DR&C) in the Psychology Assistant (PA) I position. On March 26, 1990, after a "modernization study" that reevaluated job classifications, the Union and Employer agreed to the division of the Psychology Assistant position into Level I and Level II. To meet the requirements of Level II, an employee had to have a Master's Degree and three (3) years of psychological work experience. Both Grievants had the required degree, but the Employer questioned whether their work experience met the standards necessary to reach Level II status. This Arbitration was actually made up of three (3) separate grievances: two concerning the work experience issue and another class action that an automatic progression from PA I to II existed. One of the Grievants transferred to another position outside of the agency due to the Employer's refusal to classify her as PA II.

The Union argued that the prior work experience of the two individual Grievants met the definition of "psychological procedures" as set forth in the Ohio Revised Code. Specifically, one Grievant had worked as a Youth Counselor and the other in various jobs that included counseling, psychological tests, and personality evaluations. With this definition, the Grievants met the minimum requirements for the classification of PA II. As for the class action, the Union argued that the bargaining history, the contractual language, and evidence of mutual intent established an automatic progression from PA I to II. The Union stated that the proper remedy was to reclassify one Grievant as PA II and offer the position of PA II to the Grievant who left the agency, both to receive back pay beginning May 6, 1990, the implementation date of the reclassification.

The Employer argued that the Grievants did not meet the minimum qualifications for the PA II classification. The Grievants documented only a fraction (if any) of their prior work experience, and one lacked testing experience. The Employer also argued that the Arbitrator does not have the authority to issue an order returning the departed Grievant to the DR&C. As for the class action, the Employer argued that the evidence failed to establish an intent that PA I employees would receive automatic movement to PA II upon meeting the minimum requirements. In this vein, the Union ought not be permitted to gain through arbitration what it could not secure during Contract negotiations.

The Arbitrator MODIFIED the Grievance. The Arbitrator found that the work performed by the Grievants met the three (3) year psychological experience requirement, and that both were entitled to reclassification into the Psychological Assistant II position with back pay from May 6, 1990, adjusted from their current salaries. For the class action, the Arbitrator found that the Contract contained no language to support automatic progression from PA I to II. Since the next Contract bargaining was only seven (7) months away, the Arbitrator denied automatic progression, to be clarified later by negotiation between the Employer and the Union.
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Grievances arose from implementation of class mod. The grievances of Pat Gurr and Dana Fritzsche are sustained as the arbitrator felt both grievants met the "minimum quals" required to be classified a Psych II rather than a Psych I. As to automatic progression, the arbitrator cannot give the union that which was not negotiated in the contract.
