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The Grievance was DENIED.

The Grievant was employed as a Correction Officer at the Dayton Correctional Institution on December 15, 1986. In the four (4) years of employment until his termination in January of 1991, Grievant had been reprimanded twelve (12) different times, including seven (7) suspensions. Grievant was terminated after an incident where Grievant had allowed inmates unauthorized building access under his supervision. Prior to termination, the Employer attempted to schedule a pre-disciplinary hearing three (3) different times on the week of November 30, 1990, but Grievant failed to attend any of those dates. The pre-disciplinary hearing was finally held December 17, with neither the Grievant nor the Employer Representative in attendance.

The Employer argued that upon the merits, the Grievant clearly violated Institution rules and had discipline problems from the beginning of his employment. In regard to Grievant's procedural rights, the Employer claimed that it did impose discipline within forty-five (45) days of the December 17, 1990, pre-disciplinary conference as required. In addition, Management asserted that both the Union and employee had the right to waive contractual rights, and had done so as far as the presence of an Employer Representative.  They waived these rights when Grievant expressed a desire that an Employer Representative not attend and when the Union did not request a Representative.

The Union argues that the Grievant's obligations to his employer and family made it impossible for him to attend the arbitration. If he had been able to attend, he would have rebutted his violations. The Union also noted that Article 24.04 of the Bargaining Agreement said the employer representative "shall be present" unless a certain set of circumstances exist. In addition, the parties to the Contract could waive only those rights where latitude was specifically granted. The Union also argued that the only disciplinary notice the Grievant had was for November 30, 1990, which would make his termination an impermissible forty-six (46) days after a hearing.

The Arbitrator DENIED the Grievance. The Arbitrator found that the Grievant knew his actions violated Institution rules. The Arbitrator also ruled that 24.04 of the Agreement allowed for waiver of the presence of an Employee Representative, and that testimony showed that the Grievant did not want the Representative at the hearing. As far as the forty-five (45) day time limit on discipline, the Arbitrator found that the Employer could have violated this only if it had concluded the pre-disciplinary hearing on November 30. Since the hearing was not actually concluded until December 17, the Employer was within the limit, and the Grievant's termination was justified.
