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AWARD: 0668  

Grievant was removed from the position of Sign Worker 5 at ODOT for theft of gasoline from a state vehicle for personal use (his vehicle ran out of gas).Union argued that Grievant was just borrowing a half gallon of gas to get his truck to the nearest gas station. Grievant ran out of gas and coasted into the parking lot where he worked. Grievant claimed that he only had a $50.00 bill and the Omega station where he stopped could not make change for 15 min. Grievant did not want to wait because he would have been late for work. Management maintained that Grievant decided to siphon gas from the State's vehicle without permission of any supervisor. Grievant also failed to ask any fellow employees for assistance, although they were all aware of his prediciment. Arbitrator Cohen found that the Grievant (based on the evidentiary record) did not believe that he was committing a wrongful act. The common knowledge of the co-workers, as well as the siphoning location being in public view, does not warrant the inference that he intended to commit the offense of theft. However, the Grievant did not exercise merely poor judgement. In a word, it was reckless and almost exceeds the outer limits of irresponsibility. The Grievant is not to be granted any back pay for such an exercise of reckless judgement. On the other hand, the State should in no way be penalized for its reasonable but mistaken judgement that the Grievant committed the act of theft. The State failed to prove removal for "just cause" as required by 24.01, therefore, Grievant is to be reinstated to his former position, without back pay, but with seniority since time of removal. Grievance was modified.
