ARBITRATION SUMMARY AND AWARD LOG

OCB AWARD NUMBER: 0663
	OCB GRIEVANCE NUMBER:


	24-06-19910314-0273-01-04-

	GRIEVANT NAME:
	HOLT, STEVEN

	UNION:
	OCSEA

	DEPARTMENT:
	MRDD

	ARBITRATOR:


	RIVERA, RHONDA

	MANAGEMENT ADVOCATE:
	DUCO, MICHAEL

	2ND CHAIR:
	

	UNION ADVOCATE:
	

	ARBITRATION DATE:
	7/25/1991

	DECISION DATE:
	9/10/1991

	DECISION:
	GRANTED

	CONTRACT SECTIONS:
	
	
	
	

	
	


HOLDING: 

COST:


	SUBJECT:
	ARB SUMMARY #0663


	TO:
	ALL ADVOCATES



	FROM:
	KENNETH COUCH



	AGENCY:
	MRDD

	UNION:
	OCSEA

	ARBITRATOR:
	RIVERA, RHONDA

	STATE ADVOCATE:
	DUCO, MICHAEL

	UNION ADVOCATE:
	

	BNA CODES:
	116.27
	Disability Separation

	
	93.4661
	Timeliness Of Grievances

	
	116.26
	Disability Leave

	
	
	


The Grievance was GRANTED.

The Grievant was employed as a Hospital Aide with the Department of Mental Retardation and Developmental Disabilities (MR/DD) at the Columbus Developmental Center since October 29, 1979. Grievant received disability benefits for two years until October 21, 1989, when those benefits were exhausted. At that time, the Grievant was "disability separated" from his Hospital Aide position, with reinstatement dependent on a doctor's determination that he may return to work. The possibility of reinstatement was to expire after three (3) years from the date of disability, on October 21, 1990, though office documents erroneous placed that date in 1992. Accompanied by a doctor's letter that the Grievant was "ready to go back to his job," the Grievant requested reinstatement in June of 1990. This request was met by an order that a State doctor examine the Grievant. The State doctor also found that Grievant could return to work after the August 31, 1990 examination, but Grievant was not reinstated and could not get a clear answer as to why.

The Union argued that the matter is arbitrable because of the Employer's errors as to the date of Grievant's reinstatement rights, and the way his request for reinstatement was handled. The Union filed the grievance one (1) day after it had knowledge of the possible violation. Based upon the Employer's conduct in processing Grievant's request for reinstatement, the Employer was equitably estopped from asserting that the grievance was not filed in accordance with the contract. The Union also argued that appropriate medical documentation in support of the request was provided to the Employer, which justified reinstatement.

The Employer argued that the issue was not arbitrable since reinstatement rights are not expressly incorporated into the Collective Bargaining Agreement. Even if it were incorporated, the grievance was not filed within the ten (10) day timeframe outlined for grievances. The Employer also argued that the Grievant's right to reinstatement had expired when he last produced a doctor's statement releasing him for full duty on January 30, 1991. In addition, the Grievant did not provide the Employer with documentation "establishing that the disabling illness no longer exists."

The Arbitrator GRANTED the grievance. The Employer failed to give Grievant a final decision regarding his reinstatement, instead offering, "we are unable to approve your reinstatement . . . at this time." The Employer was estopped from asserting the grievance procedure of the contract as a defense since there was a lack of a fixed date due to the Employer's failure to deal clearly with the Grievant. The relevant contract provisions provided that the reinstatement need not be complete within the three (3) year timeframe, but rather simply a request have been made within the limit, which Grievant had done. A diagnosis or elimination of the illness was not required for reinstatement, and the Grievant was reinstated as of August 7, 1990, with full back pay including holidays, leave balances, and seniority.
