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AWARD: 0657

Grievant was removed from his position as a Clerk 2 with the Bureau of Workers Compensation (BWC) for attendance and tardiness problems. Management maintained that Grievant directly violated Memo No. 6.02(13b) which deals with unexcused absence and that Grievant was provided with proper and sufficient notice of the possible negative consequences. The Union argued that BWC violated Article 24.01 by failing to prove Just Cause; 24.02 by failing to follow progressive discipline; and 43.03 by imposing a new work rule onto the disciplinary process. Arbitrator Pincus found that Management did not have proper cause to remove the Grievant. The Employer did, however, have sufficient cause to impose discipline at a lower level. Section 24.05 - Imposition of Discipline was clearly violated. Section 24.02 - Progressive Discipline, in that mitigating circumstances were not considered (Grievant had no prior disciplinary action on his record, Grievant was under severe stress, and in care of EAP). Arbitrator Pincus cited cases: Misco Precision Casting Co., 40 LA 87; U.S. Springs & Bumper, 5 LA 109; and Armco Steel Corp., 52 LA 101. Pincus felt that the basis of the removal was due not to an intentional fault of the Grievant, but as a consequence of a defect in mental capacity. Management was ordered to reinstate Grievant without back pay and to enter into a Last Chance Agreement.

Grievance was modified.

