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AWARD: 0625  

Grievant was removed from position as a Highway Maintenance Worker 3, with ODOT, for hitting a co-worker with a shovel. Management maintained that whether provoked or not, Grievant's act far exceeded any claim that he acted in self-defense and that Grievant committed misconduct so heinous and unconscionable as to cancel his own employment.

The Union argued that the foreman, as the original aggressor, was the most to blame and should have received the greater discipline. The Union alleged that Grievant acted solely in self-defense. The Union cited the decision of Alvey, Inc, 74LA835, 838 (1980). The Union maintained that Management acted with inordinate haste, forgetting its just cause obligation to give judicious consideration to all relevant factors before imposing a penalty. Arbitrator Dworkin found that Grievant was not acting in self-defense or that striking the foreman three times with a shovel was even a marginally permissible response to the provocation. However, Arbitrator Dworkin agreed that Management did not perform its solemn duty to weight mitigation along with aggregation, and its actions became suspect. The lack of supervisory investigation and reflection which occurred in this case invites the Arbitrator to do what the Agency did not do -- weight the attending factors and decide whether or not Grievant's removal was for just cause. No matter, Arbitrator Dworkin drew conclusion that Grievant's conduct went beyond anything that could be termed permissible.

Grievance was denied.
