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The Grievance was GRANTED.

There were two issues in this grievance. First, was the grievance timely filed at step four of the grievance procedure? The second issue was whether the Employer violated Article 17 of the CBA by laterally transferring an employee to a position that was not posted and therefore available to be bid upon? The facts of the grievance were not in dispute. An employee at OBES's Bellefontaine office wanted to relocate closer to hernew home in Kettering, Ohio. OBES moved the employee to the Middletown office, claiming that the office was understaffed. OBES did not post this position. The Union filed a grievance but did not include a copy of the grievance when it sent its appeal notice to OCB at Step Four. OCB claimed that they did not receive a copy of the grievance until after the 10-day appeal deadline had passed and therefore the appeal was not timely and the grievance was not arbitrable.

First, the Union argued that OCB was put on notice of the appeal within the 10-day time limit and that it has never been the practice that the appeals contain a copy of the grievance. Furthermore, the Union argued that there is no requirement in Article 25 that the grievance itself be included with the appeal. Second, the Union argued that the employee's transfer was into a newly created position that was not posted in violation of Article 17 of the CBA. Section 17.02 defined a vacancy as "an opening in a permanent full time or permanent part-time position within a specified bargaining unit covered by this Agreement which the Employer has determined to fill." Next, the Union argued that because this was a new position, Section 17.05 of the CBA required that the position be posted and bid upon from within the office, county or institution. That did not occur. Finally, Section 17.07 of the CBA stated that if a vacancy was not filled as the result of a promotion, bids for a lateral transfer hould be considered. The movement of the employee from Bellefontaine to Middletown was a lateral transfer, and the Union argued that she should not have been able to bid on the position until the position was posted and bid upon by unit members from the office, institution, or Butler County.

The Employer argued that Union Steward Haberny admitted that the Grievance was untimely and that a copy of the grievance should accompany the appeal in order for OCB to properly evaluate the issue of the appeal. The Employer further argued that Section 17.02 of the CBA gave the State discretion to determine if there was a vacancy and that in this situation, there were no vacancy and no need to post the position. The Employer said that ORC 124.32 gave it the ability to manage its own workforce and that the position in this grievance was not a transfer because there was not a vacancy at the Middletown branch.

The Arbitrator GRANTED the grievance. First the Arbitrator held that the grievance was appealed to OCB in a timely manner. The Arbitrator said that the appeal must be made in writing, which the Union did, and the appeal did not need to contain a copy of the grievance. Second, the Arbitrator concluded that the position the Bellefontaine employee was moved into was a newly created position. The Arbitrator cited the new position control number, the different office, different colleagues, and different supervisory staff as reasons why this was a new position and not a transfer. The Arbitrator cited OAC 123:1-47-01(A)(61), which stated that a changed position control number is associated with movement of an employee from one specific employment position to another." This was a new full-time position that needed to be posted. Therefore, the Arbitrator GRANTED the grievance and ruled that OBES must post the position and if the position was awarded to somebody other than the Bellefontaine employee, OBES must award backpay and benefits.
