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The Arbitrator DENIED the Grievance.

The issue in the Grievance was whether the CBA insulated covered employees against bumping from exempt displaced supervisors. In 1990, the Department of Mental Health abolished two Psychiatric Attendant Supervisor 1 positions. The Department sent the Supervisors notice of their "rights", which included an offer to permit them to bump into a lower position in their legal classification series. One of the Supervisors took the position of Psychiatric Attendant Coordinator, a bargaining unit position. The displaced bargaining unit employee brought this Grievance. The Arbitrator concluded that if the Union obtained contractual language restricting bumping to covered employees, the Grievance would be sustained. If however, the CBA was silent on the matter or if the Employer preserved Civil Service bumping rights for displaced Supervisors, the Grievance would be denied.

The Union argued that Appendix I of the CBA limited bumping rights and coupled with Article's 18.03 and 18.05 restricted bumping among or between groups. Appendix I did not list supervisory positions. The Union argued that 18.05's prohibition of inter-unit bumping excluded all other bargaining units from OCSEA jobs and therefore it made no sense that individuals represented by other unions would be denied bumping rights into OCSEA positions but supervisors would not be subject to the same restriction. The Union also argued that under Article 17, an exempt employee was only entitled  to a bargaining unit position when all represented employees declined to take the position. The Employer argued that no specific language regarding the issue was proposed by either side during the CBA negotiations and that the phrase in 18.05, "except in those cases allowed by current administrative rule" should be viewed as verification that the rights of exempt employees was safeguarded under the CBA. The Employer argued that Appendix I was added to the CBA after the agreement was written and that Appendix I was designed only to describe the scope and limitations of Bargaining Unit bumping rights, not to detract from previous understandings about the rights of laid-off exempt employees. The Employer argued that section 18.01 of the CBA stated that layoffs "of employees covered by the Agreement shall be made pursuant to ORC 124.321-.327 and Administrative Rule 123:1-41-01 through 22, except for modifications enumerated in this Article." The Employer therefore contended that this provision made bumping rights for exempt employees contractual.The Arbitrator DENIED the grievance. The Arbitrator first distinguished private and state contractual interpretation. In the private sector, contractual silence is presumed to insure bargaining unit seniority against outside encroachment. In Ohio, the opposite is true. When a contract makes no reference to a subject, the contract incorporates preexisting law. The Arbitrator concluded that the Contract was silent on the issue. The Arbitrator held that the Union should have made sure that a clause such as "Non-unit personnel shall not bump into Bargaining Unit positions," was included in the contract if they did not want supervisors have the opportunity to bump bargaining unit members from their posts. The Arbitrator concluded that a Supervisor could bump into the Bargaining Unit through a two-step process. Once the Supervisor crosses the line between exempt and represented employment, the Supervisor stands as a Unit employee on layoff, without a position. The Supervisor is subject to all the contractual rules and procedures, which means that they are divested of retention points. Their rights are the same as, and no greater than, any other laid off employee with whatever State seniority they possess. They cannot use that seniority to bump into an equal exempt position, but it does provide them access to jobs held by lower-rated individuals with less seniority in a similar or related class. Based on these reasons, the Arbitrator DENIED the Grievance.
