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AWARD: 0577 

Grievant, a Highway Worker III for ODOT, was suspended for ten days for neglect of duty, insubordination, and theft of property of another employee. The charge of theft concerned a letter that the Grievant had in her possession that had allegedly been removed from another employee's locker. The charge of neglect involved the injury of a fellow employee while he and the Grievant were working together. Finally, the charge of insubordination was related to Grievant not following Management's orders concerning the reporting of an incident/injury.

The Union contended that Grievant was suspended without just cause. To the charge of theft, the letter was lying out in plain view of all workers in the facility and was given to Grievant by another co-worker. Additionally, Management could not prove that Grievant took anything from co-worker's locker. To the charges of insubordination, calling the Highway Patrol instead of reporting the incident as an internal matter, Grievant believed that she was within her rights to contact the Patrol concerning the incident because she had been injured by a fellow employee. Finally, regarding the charge of causing injury to a co-worker, Management had no witnesses to the incident. The incident was merely an accident, not intentional. Further, the Grievant is continually treated differently from the other employees by supervision when making work assignments and the handing out of discipline.

Management argued that Grievant did have in her possession a personal letter addressed to another employee, did not follow direct orders as to the reporting of an incident, and caused injury to a fellow employee by not following proper procedure and being careless.

Arbitrator Rivera found that no evidence existed linking the theft to the Grievant. Mere possession of a copy of a document that may be a copy which was allegedly taken from someone's locker simply is insifficient to support a charge of theft or even civil conversion. Regarding the charge of insubordination, evidence revealed that no direct order was ever clearly given the Grievant. Grievant's supervisor merely told her that she was on her own. Interpretation of this would mean that it was her choice to report the incident to the Patrol. Finally, regarding the injury issue, evidence tended to show that no exact procedure nor specific training ever really existed for lowering tailgates. Evidence did show that tailgates were dangerous and that carelessness caused injuries. Grievant knew or should have known that you do not release a tailgate unless you are sure that your co-worker is clear and ready. As understandable as her fear of and tension uith this particular co-worker may have been, she had a duty to communicate with him sufficiently to operate vehicles and machines safely. For this, Grievant's suspension will be reduced from a ten day to a one day.
