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AWARD: 0560 

Grievant, a Youth Leader 2 with DYS, was removed for abusing a youth. Allegedly, the youth refused an order given by the Grievant, an argument ensured, culminating in a physical struggle between the two. The disturbance was witnessed by several youths on the dorm.

The Union argued that Grievant was merely restraining the youth to protect himself and the youth. Additionally, Grievant had never hit or abused a youth in the past. The Union, citing the standard of abuse set by Pincus in the DUNNING decision, contended that Management did not meet the standard of the ORC, for the Grievant did not knowingly cause physical harm or recklessly caused serious physical harm to the youth. The Union further contended that there existed procedural violations in that Management did not furnish all witness statements and reports prior to conducting the Pre-D meeting.

Management argued that the Grievant's actions, use of abusive force, by itself is enough to warrant discharge, for abuse has no place in the Department's facilities. In support of its position, Management offers three previous decisions: PARK GERIATRIC VILLAGE, 81 LA 306; CITY OF TAMPA, 79 LA 1155; AND CENTRAL TELEPHONE CO. OF FLA, 76 LA 1137.

Arbitrator Smith found that the Grievant did not recklessly cause serious physical harm, for the youth did not require hospitalization or prolonged psychiatric treatment. Evidence does not clearly demonstrate that the Grievant knowingly caused physical harm. However, the Grievant became or was close to becoming out of control because a co-worker put himself between the Grievant and the youth who was already restrained. On the issue of due process, the youth statements should have been provided when the Pre-D notice was issued. The Arbitrator is also disturbed that no interview of the Grievant was conducted during the investigation. For an Employer to be fair and have credibility in its disciplinary actions it must conform not only to the contractual procedures but also to the rules and guidelines the employer, itself, has established. Grievant was reinstated with no back pay.

Grievance was modified.

NOTE: DUNNING has no value for any DYS institution.

