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The Grievance was modified.

The Grievant was a Highway Patrol Trooper assigned to the Bucyrus Post. The Grievant had been employed as a Highway Trooper for two years and had no prior disciplines. The Grievant was scheduled to work a shift running from midnight to 8:00 a.m. On September 22, 1990, after getting off his shift, the Grievant went and played golf and drank beer with his friends. The Grievant called in sick to work that evening and went out to a bar with his friends and continued to drink more alcohol. The Grievant was pulled over and arrested for driving while under the influence, pled guilty and received a fine of $350 plus court costs, five days in jail and a 90-day driver's license suspension. The local papers reported that the Grievant was arrested for a DUI. The Grievant was removed for violating rules and regulations of the Ohio State Highway Patrol. The Grievant testified that he was an alcoholic and that he was undergoing psychotherapeutic treatment for his problems. The Grievant further testified that he stopped spending time with his drinking friends and that he had been sober since the night of his arrest. The Grievant brought this grievance on the ground that the Employer lacked just cause for removal.

The Employer argued that the Grievant's actions were in direct conflict with the primary purpose of the organization, to ensure traffic safety and enforcing the DUI law. The Employer further argued that Troopers are held to a higher standard than the general public and asserted that the Grievant violated the trust placed in him, impairing the Grievant's ability to function as a Trooper. The Employer pointed out that the Grievant did not seek treatment until after Union intervened and argued that this was only a strategy to obtain sympathy from the Arbitrator. The Employer argued that progressive discipline was not necessary in this case due to the serious nature of the Grievant's off-duty arrest and conviction, compounded by his sick leave abuse and untruthfulness. 

The Union argued that the Grievant was totally honest about the entire event and that he worked hard to make changes in his life. The Union argued that there was no proof that the Grievant's credibility would be impacted by the arrest. The Union further argued that Article 19.05 of the CBA called for progressive discipline and that progressive discipline should be used in all alcohol related events. Finally, the Union argued that the Employer made no effort to allow the Grievant to recover, therefore not complying with EAP policy.

The Arbitrator MODIFIED the grievance. The Arbitrator held that, given the importance of Management's latitude in upholding the fundamental mission of the Patrol, the appropriateness of progressive discipline for alcohol-related offenses should be decided on a case by case basis with a view to the circumstances of the alcohol use, the opportunities, if any, given for rehabilitation, the likelihood the individual would benefit from treatment and the factual background of the case. Using those guidelines, the Arbitrator was persuaded that the Employer was correct in perceiving a DUI conviction as an extremely serious offense that flew directly in the face of the very mission of the organization of promoting highway traffic safety. However, the Arbitrator concluded that the Grievant did make genuine efforts to avoid alcohol and make changes in his life. The Grievant went through a rehabilitation program without any regression. The Arbitrator believed that management did not weigh these factors in its decision to remove the Grievant. Therefore, the Employer did not have just cause to remove the Grievant, and the Arbitrator MODIFIED the grievance. The Grievant's discharge was modified to a 90-calendar day suspension with the remainder of the time spent away from work due to the removal changed to a medical leave of absence. The Grievant was to provide to the Employer a written professional opinion by his treating psychologist that he is capable of assuming his duties and had to certify on a monthly basis that he was continuing to participate in his current alcohol intervention program.
