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The Grievant, an Auto Body Repair Worker 1 for ODOT, was removed for unauthorized absence for three or more consecutive days. The Grievant had been incarcerated for 15 days for DUI and failed to report off work. The Grievant's mother had contacted the agency to report his incarceration and subsequently notified the agency on a daily basis. However, the Grievant's mother ceased calling in after a few days. After the Grievant had been absent for one week, Management notified him of discipline. The Union argued that discipline imposed was based on job abandonment, but the Grievant's situation did not fall into this category. There was absolutely nothing voluntary in his absence and clearly no manifest intent to abandon his job. The Union contends that, under these circumstances, the Grievant's removal was the antithesis of just cause. The penalty reflected indifference to the sober reflection demanded by just cause principles. Management stated that the Grievant clearly violated a long-standing rule and no other remedy was appropriate given the serious nature of his actions. Management refused to acknowledge the Grievant's attempt to save his job through EAP rehabilitation because the Grievant agreed to the program just before he was to appear in court for sentencing--as a last ditch attempt to avoid disciplinary penalties.

Arbitrator Dworkin found that the demands of just cause are almost never met when discharge is based entirely on a rule violation. Management must be cautious in inflicting the penalty. It must perform a judicious study of the employee, his/her record, and the distinctive circumstances attending the misconduct. The Agency took a risk by acting against the Grievant's misconduct reflexively, without consideration of whether lesser discipline would have sufficed. Agency rules may be entitled to a measure of arbitral deference, but they never take the place of just cause. If the discipline falls outside the precepts of just cause, an arbitrator MUST intervene. Management failed to apply the rules of just cause. However, the Grievant invited discipline, and Arbitrator Dworkin found no rason to mitigate it below the maximum possible under the guidelines of just cause. The penalty was reduced to a sixty working-day suspension.

Grievance was modified.

