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The grievance was DENIED.

The grievant joined the OSP in 1981. She was removed on September 14, 1990. This was her second discharge; the first, which occurred in December 1987, was grounded on substance and/or alcohol dependency that impaired her job performance. This first discharge was withdrawn on a last-chance agreement under which the grievant was supposed to correct her problem through an Employee Assistance Program (EAP). On August 17, 1990, the grievant was scheduled to work a shift that began at 11:00 p.m. She telephoned the post dispatcher early that afternoon to report off on sick leave. However, she had exhausted her sick leave bank, and was denied leave. Notwithstanding this, she reported off on compensatory time. A Sergeant decided to investigate, drove to the grievant's house, and determined that she was unfit to report to work because of alcohol intoxication. 

The Employer argued that the grievant was not really sick when she called off on August 17, 1990. She was unfit to report to work because of alcohol intoxication, in violation of her last chance agreement. This last chance agreement was a binding contract between the Employer, and the grievant and her Union. In this contract, the grievant agreed that her prior discharge was not rescinded, but rather that it was to be "held in abeyance" to secure the grievant's continued compliance with the conditions of her reinstatement.  Here, the grievant breached the agreement. By her own admission, she started drinking three months after completing the rehabilitation program. The Employer also cited several past incidents regarding prior poor performance for which the grievant had not been disciplined. 

The Union argued that the facts do not present an adequate cause for dismissal under the usual just cause standard, because the employee's record was discipline-free, save a corrective counseling. Even if the last chance agreement is controlling, the grievant's conduct certainly did not justify an impulsive termination of a nine-year employee. The Union also argued that if the Employer were upset with prior poor performance, it is the Employer's responsibility to discipline the grievant.  

The grievance was DENIED. The grievance would have been sustained under a just cause standard, due to the Employer's lack of progressive discipline for prior poor performance that the Employer brought up at the hearing. However, under the last chance agreement, the removal was upheld. The grievant, by her behavior on August 17, 1990, did sufficiently violate the last-chance agreement in a manner substantive enough to justify removal.

