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Award # 0512

Grivance was DENIED.

The Grievant was employed as a Parks Conservation Crew Leader at the Punderson State Park. In the Summer of 1986, the Grievant was given a Monday through Friday, 40 hours per week, schedule. In 1987, during the golf season, his schedule was changed to a Tuesday through Saturday schedule. The schedule was maintained during the busy season, and reverted to a Monday-Friday schedule in the off season. These scheduling changes occurred in this fashion through 1990. The grievant was not paid overtime for hours worked on Saturdays during the golf season.

The Unon maintained that the Employer changed the Greivant's schedule to avoid paying him overtime. They pointed out that the grievant's supervisor would not work overtime on Saturdays. Furthermore, by scheduling the grievant to work Monday-Friday in 1986, the State established a practice. Finally, the Union noted that the bulk of the work was done Monday through Friday, and the grievant's seasonal schedule limited his participation in basic operations which included Monday's duties. The State held that the golf course was a 7 day per week facility during the golf season, and the grievant was properly provided with a 5 days on, 2 days off work week in accordance with the Agreement. Returning the grievant to a Monday-Friday schedule in the off season was done as a courtesy. Finally, the schedule was altered to accommodate the needs of the public during the golf season.

The Arbitrator found that a binding practice was not created in 1986 when the employee was given a Monday-Friday work schedule. He emphasized that "...one event or action does not serve to bind the Employer or the Union." He went on to state that a binding practice can only be created by "constant repitition", and that this had not occurred as the Union asserted. The Arbitrator further found that the employee was doing work within his job classification, and that the presence of his supervisor on Saturdays was at the discretion of the Employer, and fell outside the scope of the greivance. He stated that the Agreement was "instructional in its silence", and did not require that a standard work week conform to a Monday-Friday schedule, only that the Employer "...must provide 40 hours of work followed by 2 consecutive days off." Special emphasis was given to Section 13.07 of the Agreement, which talks about changing the regular schedule in order to avoid the payment of overtime. He asserted that the seasonal schedule was "...no more irregular than the Monday-Friday schedule" worked by the grievant during the other times of the year.
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The grievance was DENIED.

The Grievant was employed with the Department of Natural Resources as a Golf Course Worker at a state park. In 1987, during the golf season, he was put on a Tuesday through Saturday schedule for 40 hours per week, as opposed to his Monday through Friday week worked outside of the golf season. He was not paid at time and one-half for Saturdays. In 1986, Grievant earned time and one-half for working Saturday or Sunday. This scheduling was used in 1987, 1988, 1989, and 1990.

The Union argued that the Employer changed the Grievant's work schedule to avoid payment of overtime. The Grievant performed the same tasks on Saturday that he did during the Tuesday through Friday period. The Grievant's supervisor did not want to work on Saturdays, since he was not eligible for overtime pay. Article 13.07 prohibits changing an employee's work schedule to avoid overtime pay. Therefore, a violation of the Agreement occurred. Any defense by the Employer that relies on its operation needs is without merit. Work other than routine maintenance is performed in the Monday through Friday period. To the extent that the Grievant is not at work on Mondays, his participation in these activities is limited. The fact that non-routine tasks have gone undone at the golf course indicates that operational needs were not the reason the Employer changed the Grievant's work schedule. In 1986, the Employer created a past practice, which it violated in 1987, 1988, 1989, and 1990. Therefore, the Employer should pay the Grievant overtime for those years.  

The Employer argued that it did not violate the Agreement by changing the Grievant's work schedule. Article 13.01 provides that the standard work is 40 hours, consisting of 5 consecutive days on and 2 consecutive days off. That is the schedule the Grievant has been working. The golf course is a 7-day operation that requires constant care and attention. To cope with such an operation, the Employer needs the Grievant to work a Tuesday-Saturday schedule during the golf season. The Employer merely has to provide the Grievant a 5-day work week with 2 consecutive days off. Because it has done so, no violation occurred. Also, if the Grievant works more than 40 hours per week, the Employer will pay overtime. Since he does not do under his Tuesday through Saturday schedule, no violation occurred.  

The grievance was DENIED. In 1986 the Employer did not create a past practice that bound it forever. That was a one-time occurrence which is not sufficient to bind the Employer. In addition, it is irrelevant that the Grievant does not participate in non-maintenance activities that typically occur in the Monday-Friday period. The Union did not raise a claim that the Grievant was working outside his classification on Saturdays. The Grievant does perform tasks associated with his position on Saturdays. Since that is the case, it is irrelevant that certain tasks remain undone. That rationale also applies to the Grievant's supervisor. Article 13.01 provides that the Employer must provide a standard work week of 40 hours, followed by two days off. The Employer has done so for the Grievant, so there is no violation. Nothing in the Agreement requires the Employer to provide a standard work week of Monday-Friday.
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Arb Award # 0512

Grievance denied.

The grievant was employed as a Parks Conservation Crew Leader at the Punderson State Park. In the Summer of 1986, the grievant was given a Monday through Friday, 40 hours per week, schedule. In 1987, during the golf season, his schedule ws changed to a Tuesday through Saturday schedule. The schedule was maintained during the busy season, and reverted to a Monday-Friday schedule in the off season. These scheduling changes occurred in this fashion through 1990. The grievant was not paid overtime for hours worked on Saturdays during the golf season.

The Union maintainted that the Employer chyanged the grievant's schedule to avoid paying him overtime. The pointed out that the grievant's supervisor would not work overtime on Saturdays. Furthermore, by scheduling the grievant to work Monday-Friday in 1986, the State established a practice. Finally, the grievant's seasonal schedule limited his participation in basic operations which included Monday's duties. The State held that the golf course was a 7 day per week facility during the golf season, and the grievant was properly provided with a 5 days on, 2 days off work week in accordance with the Agreement. Returning the grievant to a Monday-Friday schedule in the off season was done as a courtesy. Finally, the schedule was altered to accommodate the needs of the public during the golf season.

The Arbitrator found that a binding practice was not created in 1986 when the employee wa given a Monday-Friday work schedule. He emplasized the"...one event or action does not serve to bind the Employer or the Union." He went on to state that a binding practice can only be created by "constant repitition", and that this had not occurred as the Union asserted. The Arbitrator further found that the employee was doing work within his job classification, and that the presence of his supervisor on Saturdays was at the discretion of the Employer, and fell outside the scope of the grievance. He stated that the Agreement was "instructional in its silence", and did not require that a standard work week conform to a Monday-Friday schedule, only that the Employer "...must provide 40 hours of work followed by two consecutive days off." Special emphasis was given to Section 13.07 of the Agreement, which talks about changing the regular schedule in order to avoid the payment of overtime. He asserted that the seasonal schedule was "...no more irregular than the Monday-Friday schedule" worked by the grievant during the other times of the year.
