ARBITRATION SUMMARY AND AWARD LOG

OCB AWARD NUMBER: 0491
	OCB GRIEVANCE NUMBER:


	15-03-19900620-0043-04-01-

	GRIEVANT NAME:
	SILER, JANICE

	UNION:
	OSTA1

	DEPARTMENT:
	PUBLIC SAFETY

	ARBITRATOR:


	BITTEL, PATRICIA

	MANAGEMENT ADVOCATE:
	CORBIN, RICHARD

	2ND CHAIR:
	

	UNION ADVOCATE:
	

	ARBITRATION DATE:
	8/20/1990

	DECISION DATE:
	9/24/1990

	DECISION:
	MODIFIED

	CONTRACT SECTIONS:
	
	
	
	

	
	


HOLDING: 

COST:


	SUBJECT:
	ARB SUMMARY #0491


	TO:
	ALL ADVOCATES



	FROM:
	KENNETH COUCH



	AGENCY:
	PUBLIC SAFETY

	UNION:
	OSTA1

	ARBITRATOR:
	BITTEL, PATRICIA

	STATE ADVOCATE:
	CORBIN, RICHARD

	UNION ADVOCATE:
	

	BNA CODES:
	118.311
	Just Cause-Concept Of

	
	118.315
	Burden Of Proof

	
	118.6481
	Dishonesty-In General

	
	118.67
	Disparate Treatment


AWARD: 0491 

Grievant, a Dispatcher with the Highway Patrol, was removed for improper sexual conduct while on duty and untruthfulness during an investigation. Grievant was engaging in sexual activity, with a Highway Patrol Officer, while on duty. Grievant and Trooper were identified meeting on a regular basis for one to three hours in their vehicles. Also, Grievant was charged with untruthfulness during an administrative investigation. The Union argued that the contract language means exactly what it says: disciplinary action cannot be taken more than two years after an occurrence, and this provision was not met. In the Union's view, Management cannot sustain its discharge decision without the sexual conduct. It claimed the allegations of sexual misconduct on duty are both untimely and unproven because the credibility issues weigh heavily in favor of Grievant.

Management maintained proper interpretation of Section 18.08 requires discipline to be within two years of an occurrence after evidence of a rule violation is known to Management. It contended the Union's interpretation could result in criminals keeping their positions of public trust if their crimes were not discovered in time. As to the merits of the case, Grievant's 

testimony was not credible.

Arbitrator Bittel found that Management was specifically precluded by Section 18.08 from disciplining Grievant for an incident more than two years old. This restriction on Management's freedom to discipline is neither unduly burdensome nor onerous. The case, therefore, defaults to Grievant's failure to tell the truth during an investigation. While Grievant's untruths constituted a serious offense, they fall short of establishing just cause for discharge. The personal and emotional aspects of the situation must be considered in determining the seriousness of the offense and the capability of Grievant to perform as a dispatcher. Due to the personal and emotional aspects of the situation as well as the fact that this was Grievant's first offense, grievance shall be reduced to a 90 day suspension.

Grievance was modified.
