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AWARD: 0417 (Revised)

Grievant a Psychiatric Attendant with sixteen years seniority and an unblemished disciplinary record was removed for patient abuse. It was charged that, as soon as an out of control patient was subdued and brought under control by six Psychiatric Attendants, he was deliberately kicked in the mouth, splitting his lip and chipping a tooth.

The overriding question was credibiltiy. Grievant's only accuser is a Registered Nurse (RN) who witnessed the struggle and reported the alleged misconduct to Supervision. The RN stated the assault was absolutely deliberate. Gievant denies the charge and testified with equal certainty that the Nurse's statement was false. Grievant's insistence that he never kicked the patient was partially supported by live testimony and a number of written statements. No one else saw the alleged incident. Each stated that they saw nothing happen, but on one could certify in positive terms, that the alleged misconduct did not happen.

The Employer argued that the Nurse should be believed, pointing out that she risked a great deal coming forward and breaking the "code of silence". Her courageous act, according to the State, was almost certain bitterness amoung some of her co-workers and subject her to ostracism.

The Union asked the Arbitrator to give special attention to the severity of the charge against the Grievant. Patient abuse is not only cause for removal under the CBA, it is also a felony under the laws of the State of Ohio. The Union argued, "...the Arbitrator should be satisfied with nothing less than "proof beyond a reasonable doubt. There is no justifiable reason for believing one witness and rejecting the testimony of everyone else."

The Arbitrator found in favor of the Employer and stated in pertinent part:"The State's burden in this case was to establish, to a high degree of probability, that Grievant committed the misconduct which led to his removal. 

Probabilities favor the State. The Nurse's testimony was convincing to a degree that fulfilled the Employer's evidentiary burden. It was free of doubts; it contained no equivocations. the witness was certain that she saw Grievant kick the patient in the mouth. She described the incident in precise detail, with sickening realism. She was resolute in recounting what she observed and why she reported it.

The Nurse dispelled any suspicion that she fabricated a case against this employee out of malice. She hardly know Grievant except as Attendant Coordinator who seemed to do his job well. She had no anger towards him, no desire to take away his livelihood. It was Grievant's act that angered and compelled her to react, not his personality or presence. She was totally believable. 

Of course, it is possible that the Nurse made up her story; that she did so to carry out a secret vendetta against Grievant. But it is improbable."

Grievance was denied.
