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Grievant was removed from his position as an Administrative Law Judge for insubordination, misuse of state property, misuse of his position for personal gain, and hindering the work of other employees. This case presented a number of issues and the reader is cautioned that this summary is necessarily incomplete. Essentially, the arbitrator found that all of the charges failed to meet the just cause standard except for failing to avoid the appearance of impropriety. Accordingly, the removal was modified to a 60 day suspension. Of particular importance were two issues: the First Amendment rights of public employees and the right of public employees to be free from unreasonable searches and seizures. The arbitrator employed a balancing test with respect to the First Amendment, balancing the First Amendment against the mission of the agency. A similar analysis was employed with the Fourth Amendment. A further problem was addressed in that there was a question of whether the EPA director had legal authority to fire the grievant. Grievant was employed by the Hazardous Waste Facilities Board, not the EPA. The arbitrator ruled that the Board, in effect, ratified the removal decision because the removal was widely publicized. With respect to the appearance of impropriety, the arbitrator was swayed by the fact that a letter to the State Controlling Board could be interpreted as offering a quid pro quo to a state representative with an interest in a pending matter (who cast the sole dissenting vote on the subject of the letter). That letter protested the hiring of a hearing examiner for a specific matter while the grievant was effectively spended from his adjudicatory duties. Moreover, grievant had a relationship with an environmental activist who could blame a litigant and for whom he composed a letter to the editor regarding the EPA which was never sent. An additional factor is the fact that the remedy expressly included that the grievant be returned to his adjudicating responsibilities although grievant's job description was adjusted downward in this area of the arbitrator rules that he was unable to order a remedy on that issue. The removal was reduced to a sixty day suspension. Grievance granted as modified.
