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AWARD: 0322 (Draft)

Grievant was removed from his police officer position for sleeping on duty. He was observed by Assistant Superintendant/Program Director of the Center early in the morning (approximately 4:40 a.m.) of March 25, 1988 when he decided to tour the grounds. After noticing the Jeep used to patrol the grounds stationary near the flagpole he approached it and found the Grievant to be sound asleep. He, (Asst. Supt.) went to a nearby cottage telephoned the central switchboard and directed the operator to radio the Grievant in two minutes. According to the testimony of the Assistant Superintendant, after two repetitions of the radio call the Grievant responded.

Within the hour the Grievant came to the Assistant Superintendant office and asked that he not write him up for sleeping, since he was concerned about his continued employment at the center.

The Unions' case was based on, denial of the Grievant Sleeping; there were no corroborating witnesses to the incident; the Developmental Center was out to get the Grievant; discrepancies int he time as reported by the Assistant Superintendant; and a procedural defect in that his accuser was not present at the pre-disciplinary meeting to be cross-examined.

With a sole witness to the incident, the Arbitrator looked closely at the credibility of the witness. He found no personal animosity toward the grievant by the Assistant Superintendent. Approximately one month before the incident occurred, the Assistant Superintendent authored a letter of commendation to the Grievant. The Arbitrator found no merit to the Union's contention that management was "out to get the Grievant". He stated, "Had there been a plain to fabricate a reason for discharge surely the State would have had a witness close at hand."

The Arbitrator also found a seventy-five minute log entry indicating he was on patrol to be unlikely compared to one for thirty and another for forty minutes.

In response to the Union's due process argument, he stated, "His rights were not compromised in any manner by the absence of the Assistant Superintendent from the pre-disciplinary hearing...that his absence at the pre-disciplinary meeting did not prejudice his rights in any manner. The action of the Employer in this case is not fatally defective due to his absence."  Based on the preceeding and given Grievant's prior disciplinary record the grievance was denied.
