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The Grievant was issued a 10 day disciplinary suspension. After serving the suspension he grieved the imposition of this discipline. OCB issued a Step 4 response denying the grievance. OCB's files contain no arbitration demand letter from the Union. The Union's files cntain an arbitration demand letter dated April 7, 1988, and a "batch log" of April 8, 1988 indicating that it, and several other arbitration demand letters were sent to OCB. The Union takes the position that it filed a timely demand to arbitrate and that the grievance is terefore arbitrable. The Employer takes the position that they never recieved the letter, therefore, the grievance is not arbitrable due to untimeliness.

The Arbitrator held that proof of receipt is not required; proof of mailing will suffice to establish the presumption that the notice was received. The Union must establish that it mailed a timely arbitration letter by a preponderance of the evidence. The Union relied on the testimony of its staff personnel who indicated without contradiction that in early April 1988 they followed their customary routines and procedures vis a vis generating arbitration demands and/or mailing duties.

The Arbitrator held that there was not sufficient bases to conclude that the demand letter, along with the many others that were created and attached to the batch log, was not passed through the mailing system. It was found that the Union had established by a preponderance of the evidence that the letter was mailed to OCB in a timely fashion, thereby giving rise to the presumption of receipt at OCB, and accordingly in compliance with the 25.02 Step 5 prerequisites for providing written notice to the Director of OCB. Therefore, the grievance was found to be arbitrable.
