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The Grievance was DENIED.

The issue in the Grievance was whether a grievance for involuntary separation was arbitrable and if so, was the disability separation in lieu of discipline? The Grievant was a Communication Technician 2 who had experienced medial problems that precluded her from working for extended periods of time. The Grievant's absences were not predictable and caused operational problems. The Employer did not want to discipline the Grievant but instead asked the Grievant for a disability separation to allow the Grievant to resolve any remaining health problems.

The Employer argued that disability separations are not arbitrable because they are not mentioned in the Collective Bargaining Agreement. The Employer argued that past practice of disability separations should continue and that the Union had never before grieved a disability separation. The Employer argued that section 43.02 of the CBA said that if the CBA is silent, benefits shall continue and determined by statutes, regulations, rules, or directives. Therefore, the Employer argued that OAC 123:1-33-02(A)(1) controls the issue and states that if an employee becomes unable to perform the substantial and material duties of their position that they may be given a disability separation.

The Union argued that Article 43.01 of the CBA indicated that the CBA takes precedence over conflicting state laws, statutes, and administrative rules and that if the Employer could separate the Grievant, it was the equivalent to discipline because the Employer was not satisfied with the Grievant's work performance. Therefore, the Union argued that the involuntary disability separation was improper and was a pretext for disciplining the Grievant.

The Arbitrator DENIED the Grievance. The Arbitrator concluded that the CBA was silent on the issue of disability separation and therefore the Grievant was subject to OAC 123: 1-33-02 (A)(1). The Arbitrator held that Article 25 of the CBA defined a grievance as a complaint or dispute over the terms of the CBA and that because disability separation was not part of the CBA, arbitration was not applicable in this case. Therefore, the Grievance was DENIED.

