ARBITRATION SUMMARY AND AWARD LOG

OCB AWARD NUMBER: 0264
	OCB GRIEVANCE NUMBER:


	31-11-19870062-0001-01-09-O

	GRIEVANT NAME:
	BROWN, LOIS J.

	UNION:
	OCSEA

	DEPARTMENT:
	TRANSPORTATION

	ARBITRATOR:


	DROTNING, JOHN

	MANAGEMENT ADVOCATE:
	CHESSLER, STEVEN

	2ND CHAIR:
	

	UNION ADVOCATE:
	

	ARBITRATION DATE:
	12/14/1988

	DECISION DATE:
	3/12/1989

	DECISION:
	GRANTED

	CONTRACT SECTIONS:
	
	
	
	

	
	


HOLDING: 

COST:


	SUBJECT:
	ARB SUMMARY #0264


	TO:
	ALL ADVOCATES



	FROM:
	KENNETH COUCH



	AGENCY:
	TRANSPORTATION

	UNION:
	OCSEA

	ARBITRATOR:
	DROTNING, JOHN

	STATE ADVOCATE:
	CHESSLER, STEVEN

	UNION ADVOCATE:
	

	BNA CODES:
	118.311
	Just Cause-Concept Of

	
	119.128
	Promotions-Civil Service Tests

	
	100.15
	Civil Service Rules

	
	111.6
	Probationary Employees


The grievance was GRANTED.

The grievant was employed as a Typist 2 in an ODOT garage. She had completed her four month probationary period as per Article 6. The grievant's daily job duties required her to perform extremely minimal typing tasks. However, as a provisional employee, the grievant was informed that she was required to take a Typist 2 exam. The grievant failed the test, was subsequently discharged, and this grievance followed.

The Employer argued that the State had a right to require non-certified employees to take Civil Service exams, and that provisional employees must take a Civil Service exam to retain their job unless they have been employed with the State for two years, in which case they are automatically certified.  Further, ORC 4117.10(A) requires that public employees be subject to state law, thus the Employer must replace the grievant with those on the eligible list that passed the Civil Service exam. Because the contract is silent as to Civil Service exams, the Employer can then rely on ORC 4117.10(A). In this case, state law required the grievant's replacement because she failed the Typist 2 exam. The Employer argued that the Union's assertion that the CBA's probationary provisions supersede prior statutory and judicial rulings is not supported by the evidence.

The Union argued that Section 43.05 states that all rights and duties of both parties are in the CBA and, therefore, no rights outside the CBA exist. Further, Article 6 identifies a probationary period of 120 to 180 days, and that is a trial period. After an employee has completed the trial period, the employee is permanent. The Employer also agreed to a just cause provision in the CBA, and the Employer did not fire the grievant for just cause because the Typist 2 test that was given to the grievant was not related to her job. On a monthly basis, the grievant typed for perhaps ten minutes of her time spent at work. Also, the Civil Service exam had no relationship to the Employer's evaluation of the grievant, and the grievant was never notified that failure to pass a Civil Service exam could result in job loss. 

The grievance was GRANTED. The Arbitrator determined that the Employer did not have just cause to dismiss a provisional employee who took and failed a Civil Service exam. First, the job that the grievant held did not incorporate the duties of a Typist 2 position. The testimony and evidence indicate that the grievant carried out her work in a more than adequate fashion, she passed her probationary period, and her performance evaluations were good. If the Typing 2 test had been consistent (meaning that all provisional employees were required to take it) and has been a true and reliable measure of what the grievant's job duties were, her failure to carry out her typing in an acceptable fashion may have been a sufficient basis to deny the grievance. 

Further, the Employer based its termination of the grievant on Civil Service procedures which pre-date union representation and the CBA. The Employer's argument that it was legally bound to terminate any provisional employee who failed the Civil Service test was not in harmony with the CBA. The CBA must prevail in this situation. The parties agreed in 43.01 that the Agreement takes precedence and supersedes conflicting state laws except ORC 4117. However, 4117.10(A) provides that the public employer and employees are bound to state and local laws regarding terms and conditions of employment only in situations where there is no agreement or when an agreement exists but it makes no specifications about a matter. Here, an agreement exists and does specify matters concerning probation and termination of employees for just cause. While the CBA's probationary period provision does not replace or supersede Civil Service competitive exams for hiring and promoting, it does restrict the procedural implementation and consequent impact on employees jobs in that it is the responsibility of the Employer to implement Civil Service procedures in such a way that the CBA is not violated. There are several options the Employer could take here short of terminating an employee for failing a Civil Service exam. In and of itself, failing an exam is not just cause for termination where the employee in question is adequately performing the duties required by his or her position.
