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The grievance was GRANTED.

Grievants applied for the position of Statistician III. At the time they had 18 years and12 year nine months of seniority respectively. It is undisputed that under Ohio Bureau of Employment Services ("OBES") policy interviews were only given to qualified persons. Both Grievants were interviewed. Their applications only listed high school courses. One interviewee, with no seniority was hired instead of either Grievant. A Step 3 grievance hearing was held on January 13, 1987. February 11, 1987, the grievances were denied.  According to OCSEA/AFSCME contract section 17.05 applicants are reviewed by seniority. The most senior is selected unless a junior is demonstrably superior. The Director of the Labor Management Information Division testified that an employee could not be trained in theory on the job. Applicants must have taken: Introduction to Statistics, Probability, Sampling Theory, Sampling Error, and Research Design. Neither Grievant had these courses. The posting did not explicitly list these requirements (the posting contained the words "Statistical Analysis"). Employer's Statistical Supervisor testified that statistical theory could be learned on the job.  

The Union argued that Grievants read the positing and concluded they were qualified and their conclusion was justified and reasonable. No notice of the college course Sampling Theory requirement was provided. They should not have been eliminated from the applicant pool because although the Employer justified eliminating them because of there lack of knowledge about Sampling Theory, the interviewer did not mention Sampling theory in the employment interview. Further, the Grievants were qualified to do what the posting indicated, "Statistical Analysis." Both testified that they were doing statistical analysis when they applied for the job. On the issue of "demonstrably superior" the Union noted that from there perspective qualifications should be tied to position descriptions to make sure that qualifications are reasonably related to the job, to prevent arbitrary decisions, pre-posting of favorites, and to keep the system 'honest.'" 

The Employer argued they selected and hired the applicant over Grievants because she has demonstrably superior qualifications. In fact, the hired applicant was the only one that possessed the essential familiarity and experience with sampling theory and sampling methodology (she had knowledge of variance and standard error that the Grievants did not process).

The Arbitrator agreed with the Union and held for Grievants. The Employer violated OCSEA contract section 17.05 by awarding the position of Statistician III to another applicant over Grievants. Employer's basis for eliminating Grievants from position contention was not supported by the Position Description. The alleged job requirement used to eliminated Grievants, College Sampling Theory, did not appear in the Position Description. Based on the Description Grievants were justified in concluding they had the necessary skills. Further, the Arbitrator doubted that college Sampling Theory was needed prior to beginning the job. The position description was misleading. The Ohio Bureau of Employment Services ("OBES") shall calculate the difference between the salary of a Statistician II and a Statistician III from the date the current occupant of the position was promoted until the date of this award. This lump sum shall be divided equally between the Grievants.
