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Grievance was denied

The Grievant was employed as a hospital aid at the Cleveland Developmental Center for two and a half years. The Grievant was removed from the Developmental Center for "harmful neglect". On July 12, 1987, the Grievant was giving a bath to a resident who was blind, retarded, and totally helpless at the Developmental Center. The Grievant left the resident unattended in the bathtub and went to help another resident. While the Grievant was out of the room, the resident in the bathtub became submerged, and had to be given cardiopulmonary resuscitation on the spot. The resident was transferred to Cleveland Metropolitan General Hospital, where he died twelve days later from complications caused by the drowning incident. 

The Employer argued that the resident died as a direct result of the Grievant's neglect. The Employer said that no reasonable person in the Grievant's position would have left a resident with almost no voluntary muscular control alone in a bathtub. The Employer further argued that they did not need to prove their case beyond a reasonable doubt. They only needed to show that the discipline was consistent with the offense and commensurate with the employee's disciplinary record. The Employer's policy number OP/P-5 recognizes that the gravity of some offenses justifies the Employer immediately removing an employee and that an employer cannot be expected to continue to employ an individual directly responsible though his neglect for the death of a resident.

The Union argued that the Employer lacked just cause to remove the Grievant from his position as a Hospital Aid. The Union argued that the Grievant had not been trained on how to give a resident a tub bath and that the Grievant's actions were not unreasonable for the conditions that he was placed in. The Grievant was working overtime on his normal day off in an area that was manned by four hospital aids instead of the normal seven. The Union also tried to argue that the standard to be used for neglect was that put forth in Policy P-17, which defined neglect as a purposeful or negligent disregard of a duty imposed on an employee. This was an accident that was not due to abuse or neglect. Furthermore, policy OP/P-5 was unreasonable and in violation of the contract since that disciplinary policy did not distinguish between abuse and neglect in determining penalties. 

The Arbitrator denied the grievance. First, the Arbitrator concluded that Policy OP/P-5 was not an unreasonable work rule. The residents assigned to Phoenix 2 were severely, profoundly, multipally handicapped residents with very low intelligence and unable to care for themselves. Therefore it is of no consequence whether they are exposed to the risk of injury through abuse, purposeful acts, recklessness, or mere negligence. The danger to the residents is all the same and the Employer is not unreasonable in demanding an enhanced standard for care from those assigned to that unit. Second, the Arbitrator concluded from testimony that the Grievant was trained to give a tub bath. Furthermore, even if the Grievant was not trained, the Grievant's knowledge of the resident's infirmities should have put the Grievant on notice to not leave the resident unattended in the bathtub. Finally, the Arbitrator held that the Grievant did not need to be held to the Criminal burden of proof standard. The Grievant was not discharged for a criminal act. However, because the Grievant was removed, the Arbitrator did look to a higher standard of proof than that used in less severe cases. The Arbitrator found that the Grievant did negligently disregard a duty imposed on an employee, which violated Policy P-17 put forth by the Union. 
