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AWARD: 0201 

Grievant argued that smoking was a right, sustained as a past practice in Article 2, and that the Highway Safety work rule banning indoor smoking abridged that right. The department policy had 2 phases: restriction of smoking to designated areas, then complete prohibition. Arbitrator Dworkin ordered the policy restricted to phase 1, and charged the Patrol to use negotiations to implement any complete ban.

The Employer attempted a procedural argument on the timeliness of the grievance, as the grievance was filed when phase 2 was implemented rather than when the policy was announced. The Arbitrator ruled that the grievance should be triggered by implementation, as Article 21.01 prohibits grievances based upon issuance of work rules.

The Arbitrator found the practice of allowing smoking to be a condition of employment insulated by binding practice, and as such, the Employer must negotiate any smoking bans.

An interesting side note is that the Arbitrator also served as factfinder in bargaining. He awarded the same (phase 2) policy to Management in that forum.
