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AWARD: 0182 (Revised 6-17-96)

The issue put forth in this grievance was whether the discharge of the Grievant is arbitrable, based on the Grievant's/Union's late filing of the grievance at Step 3. There was no dispute as to the contractually specified timeliness not being met at Step 3. 

The Arbitrator denied the Union's argument that:

1.
The Employer suffered no irreparable harm by the late filing of the grievance.

2.
The parties have regularly waived contractual deadlines, and thus such a practice should be construed as a waiver in this case.

3.
The removal order itself does not place the Grievant on adequate notice of his grievance appeal deadline.

4.
To deny the grievance (discharge) without affording him review of the merit would be unjust.

If the grievance was not filed within the filing deadline imposed by the contract, the grievance is denied. However, there are numerous circumstances under which arbitrators have held that it would be unreasonable to require strict compliance with the time limits specified by the agreement. The most obvious example is when the parties have agreed, either orally or in writing, to an extension of the filing date (See, for example, Memphis Regional Medical Ctr., 14 LARS 2056, Arbitrator Vause). Other examples of extraordinary circumstances held to excuse an untimely filing include: continuing violations, prior lakness of the parties in enforcement of time limits, the employer's negotiation of the merits at prearbitral stages without making objection to timeliness, failure of the grievant to discover the objectionable action until a later date, and notice by the union to the employer of a reasonable basis for delaying the grievance filing. (Elkouri, How Arbitrator Works, 3d ed., pp. 149-153).

However, no factor have been alleged or proven which would place this late-filed grievance in any of the categories recognized as an exception to contractual filing deadlines.

The Arbitrator cited Arbitrator Nolan (General Telephone Co. of the South, 14 LAIS 1105):

"Time limits have their detractors and defenders. On the one hand they may bar meritorious grievances and cause unresolved disputes to fester; on the other, they encourage prompt action and eliminate the problems associated with 'stale' complaints. The wisdom of such limits is for the parties to determine, not the arbitrator..."

The Arbitrator held in accordance with the Employer's position in the instant case, that the "Grievant, as well as all union members, are on constructive notice of the terms of the contract and he is unwilling to apply a rule which effectively would open each late-filed grievance to an exposition of whether or not the Grievant in fact had actual notice of his filing deadline."

