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AWARD SUMMARY

The Grievant, a Hospital Aide, was employed for approximately six years by the Department of Mental Retardation (MR/DD) and worked at the Applecreek Developmental Center. She worked approximately six years prior to her discharge effective January 6, 1987 for "Failure of good behavior, resident abuse, insubordination and neglect of duty.

The Grievant was discharged for allegedly a loud verbal exchange that included profanity, alleged threat with a knife, and abusive language directed toward the client. The Client refused to remove a headphone radio from the shower room, after which an argument ensued using abusive language, threats, and a chair was thrown at the Grievant. There were numerous eyewitnesses to the incident. All of them confirmed the Client threw a chair at the Grievant. The Client, a male high-functioning client, has a history of "Agressive Behavior" and often is combative and has to be restrained. The Client is a 6'2" male.

The Union raised three critical procedural issues with respect to discovery. First, they claimed they were denied access to the taped transcript of the Investigatory Interview. Second, they claimed they were denied access to two witness statements that Managment had in their possession. Third, the Union claimed they had a right to have access to Individual Habilitation Plans "I.H.P."

The Arbitrator ruled with respect to the procedural objections that, 

A.
The witness statements requested by the Union should have been provided.

B.
The Union had the right to have access to the tape recorded transcript of the investigatory interview.

C.
The I.H.P.'s were protected and that Federal Law 442.502, C.F.R., supercedes Article 25.08 of the Contract under the specific circumstances of this case. But since there was no I.H.P. in existence for the Client, the Employer did not violate the Contract. 

The Arbitrator stated the "procedural objections in conjunction with the substantive factual findings, the Employer's violations of 25.08, also constitute a failure to establish just cause for the Grievant's removal as required by 24.01 of the Contract.  Sufficient requisite proof was not provided to support the charge the Grievant had a knife in her possession at the worksite. He felt the Employer did not demonstrate the Grievant's misconduct resulted in "humiliation or degradation" to the resident beyond that attendant to his own loss of self-control. The Arbitrator did find some misconduct on the part of the Grievant, but not rising to the level of abuse. The removal was modified to a suspension of one hundred twenty days with pay. Back pay was awarded from October 1, 1987. The remainder of the Grievant's time off between the suspension period and October 1, 1987 was to be shown in her personnel records as approved leave without pay status. The Arbitrator did not order but strongly recommended that the Grievant not be reassigned to Module 18.
