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Grievance was sustained in part and denied in part.

Grievant was employed as a Hospital Aid at the Northwest Ohio Developmental Center. On September 7, 1986, the Grievant was involved in an altercation with a mentally handicapped resident of the Center. The Employer argued that the Grievant both verbally and physically abused the resident. The Employer said that the Grievant harassed and verbally taunted the resident while the resident was washing the dishes. The Employer further argued that the Grievant twisted the resident's arm up and behind her back when escorting the resident from the kitchen to the residence. The Grievant argued that the resident was acting with aggressive behavior and that the restraint procedures she followed were properly administered. The Grievant further argued that she contacted security, the medical staff, and her unit supervisor with the incident occurred. After completing an investigation, the Grievant was removed for resident abuse.

The Employer argued that the above incident justified removal of the Grievant. The Employer relied on the testimony of two food service workers who both stated that the Grievant verbally and physically abused the resident. The Employer further argued that the Union witnesses failed to rebut any of the testimony offered by the cooks. The Employer also argued that the Grievant allowed the situation to needlessly escalate because she failed to follow guidelines for the diffusion of a crisis. Finally, the Employer argued that the Grievant was not treated differently than other employees in similar situations and that the Employer provided the Grievant with adequate notice concerning the allegations and possible consequences of her actions.

The Union argued that the Employer failed to provide clear and convincing evidence that the Grievant abused the resident and therefore lacked justification for removal. The Union maintained that the evidence supported the Grievant's version of the story as opposed to the story offered by the cooks. To further support their argument, the Union said that the Grievant followed the proper departmental procedures after the incident. Furthermore, the Union gave four reasons why the Employer failed to prove just cause. First, the Employer did not give a forewarning as to the possible penalties associated with the Grievant's wrongdoing. Second, the Employer engaged in disparate treatment by failing to apply its rules consistently among employees. Third, the Union argued that the Employer did not follow the proper administrative procedures regarding the incident, specifically that the Employer left parts of the incident report blank. Finally, the Union argued that the Employer did not provide the Grievant with adequate notice by not issuing a formal predisciplinary notice. 

The Arbitrator sustained the grievance in part and denied in part. The Arbitrator held that from the evidence and testimony introduced at the hearing that the Grievant did engage in the activities for which she was charged, but that the Employer failed to establish just case for the removal because they violated critical principles. First, the Arbitrator evaluated the testimony of the witnesses and found the Employer's witnesses to be more credible. He said that when an employer's witness and the grievant give testimony, which is in conflict, weight may be given to the fact that the accused employee has a personal interest in the outcome. He also considered the consistency among the Employer's witness's verses the inconsistency among the Union's witnesses. He also found that the Grievant did not comply with procedure developed for Resident A's inappropriate behavior. Second, the Arbitrator ruled that the Employer failed to give adequate notice to the Employee and therefore failed to establish just cause. The Employer should have been more specific in the removal order and should have provided the Employee with adequate notice for the reasons for the contemplated discipline. The Arbitrator further concluded that the guidelines in effect at the time of the incident contained to broad a range of possible penalties. Finally, the Arbitrator did find that the Employer did engage in disparate treatment. The Grievance was sustained in part and denied in part. The Grievant was to be reinstated without back pay but without loss of seniority. 

