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The arbitrator denied the grievance after making significant points regarding the weight of procedural errors and the modification of removal abuse cases. The grievant was a correction officer at the Ohio State Reformatory and was removed on the basis of using excessive force on an inmate involving the use of spray from a fire extinguisher. The arbitrator had to deal with three sub-issues: 1) Can the aribitrator specify when that power is denied in abuse cases under 24.01; 2) Was due process violated when the original charge of horseplay resulted in a subsequent force discipline for use of excessive force; and 3) was Chapter 5120-9 related with regared to use-of-force reports, investigation and hearings? 

The arbitrator ruled that the grievant used excessive force which was caused by anger and retaliation. She also concluded that the superintendent could reasonably find that dismissal was proper in this case since his last discipline under the contract was for sleeping which is a serious breach. Also, although the grievant's other discipline was not the just cause standard, he admitted a number of the behaviors during testimony.

However, the arbitrator found that the grievant's claim that he was denied due process because of the change of charges was well-founded.

The arbitrator concluded by stating "where explicit contract procedures are violated the arbitrator is often compelled to set aside what may have been a substantially correct decision. However, where the Employer failures are of a lessor nature, a different remedy is appropriate. First, the arbitrator does not find that the grievant was substantially harmed by the procedural violation. Hence his termination shall not be overturned." Backpay, however, was awarded. The arbitrator found it necessary to the question of whether the case constitutes "abuse" under 24.01 because the "termination itself" was not modified. However, in regard to Article 43.01 she noted that 3.33 (B) (2) does not conflict with the contract and may be persuasive as a defense of abuse.
