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AWARD: 0024 (Revised)

The Grievant, a Hospital Aide, was employed by Applecreek Developmental Center since June, 1977 prior to her discharge for "failure of good behavior, resident abuse and threatening a co-worker," in 1986.

The Grievant removed an aggressive resident, who had been pulling another resident's hair, to an area in the module where an armchair and padded mat were located. The Grievant was alleged to have thrown the aggressive client to the padded mat on some five occasions, striking the client's head on the wall and her back on the chair in the process.

Several days later, the incident was reported by two Hospital Aides who had been present in the module. On the same day one of the witnesses made her written statement, she resigned her position. She did not testify at the hearing, or respond to the Arbitrator's subpoena. Her written statement was not offered by the Employer into evidence.

The Employer argued correctly the fact that no physical harm was inflicted on the resident is irrelevant to a determination as to whether or not a patient abuse had occured. In this case the Employer did not provide the requisite testimony or provide evidence to support its case.

With respect to the procedural requirement as to the recommended disciplinary action being decided in 45 days from the Pre-Disciplinary meeting, the Employer erred. Additionally, one of the charges the Grievant was discharged for was not discussed or any of the subjects discussed at the pre-disciplinary meeting.

The Arbitrator found that the Employer did not meet its requisite burden of proof to sustain the discharge. The Grievant was reinstated with back pay and benefits.
